
G.R. CASE NO. 1015 of 2017

 IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO. 1015 of 2017 
    (U/S- 498-A IPC)

   STATE

-VS-

SRI BITUPAN BASUMATARY

---------Accused person.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. M. Khaklari

Advocate for the Defence : Mr. M. C Narzary

Evidence recorded on         :18.04.18, 27.04.18 and  
     10.05.18

Argument heard on             :02.06.2018. 

Judgment delivered on      :02.06.2018.

 

J U D G M E N T

1. The  prosecution  case,  in  brief  is  that,  informant  Smti.  Milita

Narzary has lodged an FIR before Dimakuchi PS by stating inter-

alia that in the year 2013 she got married to the accused person

and they were blesses with two children. But after one year of her

marriage accused had tortured upon her. She further stated in the

FIR  that  she  came  to  her  parent's  house  last  August.  On

29.08.2017  at  about  10:30  PM  accused  came to  her  mother's

house  and  assaulted  her  and  threatened  her  with  dire

consequences. Hence, this case. 

2. After  receiving  the  aforesaid  FIR  the  Officer-in-Charge  of

Dimakuchi  Police  Station  registered  a  case  vide  Dimakuchi  PS

case no. 72/2017, u/S 498-A IPC. Investigating Officer investigated
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the case, recorded the statement of witnesses, made the seizure

list, collected the medical report, prepared the sketch map and

after  completing the investigation,  submitted  the charge  sheet

against the accused Bitupan Basumatary, u/S 498-A IPC vide CS

No. 33/2017 dated 21.09.2017. 

3. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of the accused person before the

court.  Accordingly the accused person appeared.  The copies of

relevant  documents  were  furnished  to  the  accused  person.

Considering  the  material  on  record,  charge  u/S  498-A  IPC  has

been framed against the accused. Thereafter the ingredients of

charge u/S 498-A IPC was read over and explained to the accused

person to which he pleaded not guilty and claimed to be tried.

4. During trial the prosecution has examined only as many as six (6)

witnesses including the informant. The statement of the accused

u/S 313 Cr. PC has been recorded. Defence case is of total denial.

Defence did not adduce any evidence. Then argument has been

heard from both sides.

5. I  have considered the evidence on record, the statement under

Section 313 Cr PC and the arguments advanced. For the purpose

of clarity, the following points for determination is hereby framed:

6. POINTS FOR DETERMINATION OF THE CASE  : 

Whether the accused person being the husband of the informant

subjected  her  to  cruelty  on  demand  of  dowry  by  physically

assaulting her and threatened her to kill and thereby committed

the offence punishable u/S 498-A IPC? 

7. DISCUSSION,  DECISION  AND  REASONS  THEREOF:  The

prosecution has examined as many as six (6) witnesses:
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PW 1 Sri Milita Narzary (informant),

PW 2 Sri Milan Narzary,

PW 3 Sri Malati Narzary,

PW 4 Sri Dilip Mili,

PW 5 Sri Hanuk Hazowari

PW 6 Dr. Bhadra Kt. Sarmah

8. PW1  Smti.  Milita  Narzary,  the  informant  herein  this  case  has

deposed in her evidence that the accused was her husband. On

23.05.2013 she got married to the accused. After 4 months of

their  marriage, the accused had come in a drunken state and

assaulted her. Accused was alcohol addicted person. Accused did

not maintain her. After the marriage informant brought a vehicle,

but accused sold it. Accused had a illicit relationship with another

lady.  Accused had also  misbehaved with  his  parents.  Accused

asked her to follow him, otherwise he assaulted her.  After the

marriage they were blessed with two girls. One is three years old

and another  is  one year old.  When she conceived the second

child, the accused had tortured her. Last year in the month of

August, the parents of the accused had asked her to leave the

conjugal life with the accused person, so the informant went to

her  mother's  home from her  marital  house.  On 29.08.2017 at

about 10:30 PM the accused came to her house and  assaulted

her  severely  and  strangulated  her.  Thereafter,  her  father  and

mother  came  and  rescued  her.  After  drinking  accused  often

quarrel  with  another  person.  There  was  many  cases  pending

against the accused person. On the next day of the incident she

had lodged the FIR.  PW1 has identified the FIR as Exhibit 1 and

her  signature  as  Exhibit  1  (1).  she  has  also  identified  the

statement u/S 164 Cr.  PC as Exhibit 2 and Exhibit 2 (1) is her

signature. 

9. During her cross examination she has deposed that the FIR was

written as per her dictation. On the same day when she lodged
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the  FIR,  police  had  recorded  her  statement.  She  did  not

remember  when  police  took  her  before  the  Magistrate  for

recording her statement. Rests of her cross examination are the

suggestions which she has denied. At the time of filing the FIR

she was mentally depressed. She did not know as to what should

be  mentioned  in  the  FIR,  so  she  had  not  mentioned  all  the

dispute  in  the  FIR.  Rests  of  her  cross  examination  are  the

suggestions  which  she  has  denied.  She  had  lodged  the  case

against the accused first time. Besides this case informant has

not filed any criminal case against the accused. After lodging the

FIR she sent to hospital. She did not receive any severe injury. On

29th August the incident took place at her mother's house. Hunuk

Hazowary and Augustash, Soleman Hazowary are her neighbors.

Hunuk Hazowary and Augustash came at the place of occurrence

after  hearing  hulla.  Her  father  and  mother  have  seen  that

accused strangulating her. She has been working as a teacher

before  the  marriage.  Accused  did  not  belong  to  her  religion.

Informant belong to Christan community and accused belong to

Hindu  community.  Rests  of  her  cross  examination  are  the

suggestions which she has denied.

10.  PW2 Milan Narzary, the father of the victim has deposed in his

evidence  that  accused is  his  son-in-law.  In  the  year  2013 the

informant got  married to the accused.  After  one year  of  their

marriage,  accused came in a drunken state  and assaulted his

daughter.  Accused did not maintain properly his  daughter  and

her two children. After the marriage informant blessed with two

children. One child is three years old and another is one year old.

PW2 further stated that they had advised the informant to lead

their  conjugal  life  peacefully.  Accused  had  misbehaved  them

sometime  at  night  over  phone  and  uttered  obscene  words.

Informant came to his home in the year 2017 as she has been

tortured by the accused. In the month of August, 2017 accused

came to his house at about 10:30 PM and assaulted his daughter

and  then  PW2 rescued  his  daughter.  On  the  next  day  of  the
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incident his daughter lodged an FIR before police station.

11.  During cross examination PW2 has stated that his house is about

18 KM distance away from the house of the accused person. PW2

was retired before his daughter's marriage. He had not seen the

torture  upon  his  daughter.  Informant  had  told  PW2 about  the

torture upon her. PW2 visited the house of the accused three (3)

times after the marriage. On 29.08.2017 accused had come to

his house with vehicle, but he did not know the vehicle's name

and who drove the vehicle. Accused had assaulted the informant

inside the house,  at  that  time PW2 did  not  visit  the place  of

occurrence. There was no boundary wall and gate at the house of

PW2. PW2 and his wife had seen that the accused had assaulted

the informant. Neighbors had not seen the mar-pit.  Rests of his

cross examination are the suggestions which he has denied.

      

12. PW3 Malati Narzary, the mother of the victim has deposed in her

evidence  that  accused is  his  son-in-law.  In  the  year  2013 the

informant and the accused got  married.  Accused ofter  quarrel

with her daughter after consuming alcohol.  Sometime accused

had uttered filthy language towards them over phone. After the

marriage  they  were  blessed  with  two  children,  one  is  Bidisha

Basumatary and and the other is Bhubika Basumatary, who is

aged  about  1  year  old.  At  the  time  of  born  of  her  younger

daughter,  she  went  to  her  son-in-law's  house.  Accused  often

stays out of his home and he did not maintain her daughter. Her

daughter  brought  a  vehicle,  but  accused  sold  it.  She  left  her

husband's  house and went  to  her  mother's  house  as  she has

been tortured by the accused.   In  the month of August,  2017

accused came to her house at about 10:30 PM and assaulted her

daughter and strangulated her. Thereafter her daughter next day

i.e on 30.08.2017 lodged the FIR. Accused had threatened her

daughter with dire consequences. At the time of occurrence her

brother's son namely Jagat Goyari came to her house and then
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accused left from that place. 

13. During  cross  examination  PW3  has  stated  that  she  was  not

present when her daughter brought the vehicle. She did not know

where the accused had sold the vehicle and what was amount of

money he sold the vehicle. Accused came to their house with the

vehicle. The vehicle was Alto vehicle, but she did not know its

color and who drove the  vehicle she did not know. There was a

bamboo  fencing  gate  in-front  of  their  house.  Accused  had

entered inside their house by opening their gate. Accused came

along to their house, one person sitting inside the vehicle, but

she  did  not  know.  Accused  entered  inside  their  house  and

assaulted her daughter. Village people had not seen that accused

had assaulted her daughter.  Rests of her cross examination are

the suggestions which she has denied.  PW3 had not seen the

accused person when she visited his house and accused ofter

stays out from the house. Rests of her cross examination are the

suggestions which she has denied.

14. PW4 Dilip Mili, IO herein this case has stated that on 01.09.2017

he was posted at Dimakuchi PS as O/C. After receiving the FIR

from the informant Milita Narzary, he had registered the case and

investigated  the  case  himself.  PW4  sent  the  informant  for

medical  treatment and recorded the statement.  The informant

was sent to Court for recording her statement u/S 164 Cr.  PC.

PW4 drawn  the  sketch  map  at  the  place  of  occurrence.  After

completion of investigation he has submitted the charge sheet

against the accused u/S 498-A IPC.  He had collected the medical

report of the injured person. He has identified the sketch map as

Exhibit 3 and Exhibit 3 (1) is his signature. He has also identified

the charge sheet as Exhibit 4 and Exhibit 4 (1) is his signature. 

15. During cross examination PW4 has stated that informant did not

mentioned  for  which  reason  accused  assaulted  her.  Informant
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had  not  stated  before  him  that  as  to  what  reason  accused

assaulted her. Informant had not stated before him that her two

vehicle's were sold out by the accused person. Informant also

had not stated before him that accused did not maintain her. PW

Malati  Narzary did not state before him that accused had sold

two  vehicles  of  her  daughter.  PW4  had  not  recorded  the

statement of neighboring people.  He had drawn the sketch map

at the house of the informant. 

16. PW5 Hanuk Hazowary has stated that he knew the informant as

well as the accused person. In the month of May, 2013 both the

partied  got  married.  After  the  marriage  there  was  a  dispute

between the parties, but he did not know as to what reason the

dispute took place. On 29.08.2017 at about 10:00 PM when he

heard hulla at the house of the informant, he went there and saw

that  there  was  a  argument  between  the  informant  and  the

accused person. Then he asked the accused to stop the hulustul

and  left  the  house.  Informant  told  him  that  accused  had

assaulted her. Thereafter accused left that place. 

17. During cross examination PW5 has stated that his house is about

100  meters  distance  away  from  the  house  of  the  informant.

There was no other people except the family members of  the

informant.  He  had  not  seen  that  accused  had  assaulted  the

informant. Accused came with the vehicle. He had not seen any

other  people  except  the  accused  person.  Rests  of  his  cross

examination are the suggestions which he has denied. 

18. PW6 Dr. Bhadra Kanta Sarmah, MO herein this case has stated in

his evidence that on 04.09.2017 he was posted at Udalguri civil

Hospital as M&HO-1 and on that day he examined Milita Narzary

and on examination he had not found any injury on her body. He

has identified the injury report as Exhibit 5 and Exhibit 5 (1) is his

signature. 
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19. Learned APP submitted that all  the prosecution witnesses have

been consistent in their deposition that the accused person had

tortured  upon  the  informant,  so,  he  prayed  to  convict  the

accused persons as per law. On the other hand, learned defence

counsel  has  stated  that  there  are  no  incriminating  materials

against the accused person. He further argued that PW1, PW2

and PW3 are interested witnesses and hence they are not reliable

and prayed to acquit the accused person from the charge.

20.Having gone through the evidence on record I want to re-produce

the provision of Section 498-A IPC. Section 498-A   IPC reads as

under:

“498A.  Husband  or  relative  of  husband  of  a  woman

subjecting her to cruelty. - Whoever, being the husband or

the  relative  of  the  husband  of  a  woman,  subjects  such

woman to cruelty shall be punished with imprisonment for a

term which may extend to three years and shall also be liable

to fine.

Explanation.-For  the  purposes  of  this  section,  “cruelty”

means- (a) any wilful conduct which is of such a nature as is

likely to drive the woman to commit suicide or to cause grave

injury or danger to life, limb or health (whether mental or

physical) of the woman; or 

(b) harassment of the woman where such harassment is with

a view to coercing her or any person related to her to meet

any unlawful demand for any property or valuable security or

is on account of failure by her or any person related to her to

meet such demand.”
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21. To bring home the guilt punishable under Section 498-A IPC, the 

prosecution must allege and prove physical or mental cruelty, as 

provided of Section 498-A IPC. 

22. In this instant case PW1 Milita Narzary, the informant herein this

case do not depose anything in her evidence that the accused

used to torture upon her on demand of dowry. She merely stated

in her evidence that she was subjected to torture by the accused

person after consuming alcohol. PW2 Milan Narzary, the father of

the informant/victim and PW3 Malati Narzary, the mother of the

informant/victim  have  deposed  in  their  evidence  tat  their

daughter was subjected to torture by the accused accused person

after having alcohol and they did not depose in their evidence

that the accused had tortured the informant by demanding dowry.

PW5  Hanuk  Hazowari  has  deposed  in  his  evidence  that  after

marriage there was a dispute between the parties, but he did not

no as to what reason the dispute took place between the parties.

He only narrated the incident occurred on 29.08.2017 by alleging

that the accused person had a quarrel with the informant and he

asked to stop the quarrel. Thus, elaborating the evidence of all

the  PWs,  it  is  seen  that  nothing  has  been  disclosed  from the

mouth of the prosecution witnesses that the accused committing

torture upon the informant by demanding dowry. 

23. The offence under section 498-A IPC,  postulates the cruelty  of

such nature which is likely to force the woman to commit suicide

or to grave injury or danger to life, limb or health of the woman. 

The  Hon'ble  Apex  Court  in  the  case  of  Girdhar  Shankar

Tawade Vs.  State  of  Maharashtra,  (2002)  5  SCC  177;  held

that:

“absence  of  evidence  regarding  "grave  injury  or

danger  to  life,  limb  or  health"  of  the  woman  as

contemplated under Cl.(A) of the expln. - that being
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so, expln.(A) not attracted to the facts of the case -

further,  in absence of  evidence regarding demand

for dowry, harassment by itself would not constitute

cruelty  within  the  meaning  of  expln.  (b)  -  thus,

"cruelty"  on  facts,  not  made out  -  there  must  be

some  cogent  evidence  to  bring  home  the  charge

under Section 498 A IPC - on facts, held in absence

of  such  evidence,  accused  cannot  be  convicted

under section 

In  the  case  of  Sakharam  &  Anr.  Vs.  State  of

Maharashtra, (2003) 12 SCC 368; the Hon'ble Apex

Court held that mere omnibus statement regarding

demand of money does not ipso facto make out a

case under Section 498 A IPC,  the  prosecution is

required to prove the overt acts attributed by the

accused appellant beyond all reasonable doubts. 

24.As the facts from which cruelty is to be inferred are to be alleged

and proved. It is not sufficient to merely say that the informant

was  subjected  to  torture  or  cruelty.  In  this  case  the  medical

report does not supported the contention of the informant as well

as the other PWs. PW6, Dr. Bhadra Kanta Sarmah, the MO herein

this case has deposed that upon examination he did not find any

injury on her body. Thus, the evidence of prosecution witnesses

has not been supported by the documentary evidence. Even the

verbal testimonies  of the victim is not at all clear what was the

injury inflicted upon the victim. The specific acts of omission or

commission by the alleged offender has to be specifically proved.

 

25.In view of the above discussion, I hold that the prosecution has

not been able to prove the charge against the accused person

beyond all reasonable doubts. 
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O  R  D  E  R

As  the  prosecution  has  miserably  failed  to  prove  the  charge

against the accused beyond all reasonable doubts, I hereby acquit

the accused from the charge under Section 498-A IPC and set him

at liberty. Bail bond shall remain in force for another six months as

per provision of Section 437 CrPC.  

The judgment is given under the hand and seal of this Court on

this 02  nd   day of June, 2018.

       (N. Lahkar)
                    Addl. Chief Judicial Magistrate.

 Udalguri, Assam.     

Dictated and corrected by me:

         (N. Lahkar)                     
Addl. Chief Judicial Magistrate.                 
       Udalguri, Assam.       
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APPENDIX

A. Prosecution witnesses       :PW 1 Sri Milita Narzary (informant),

PW 2 Sri Milan Narzary,

PW 3 Sri Malati Narzary,

PW 4 Sri Dilip Mili,

PW 5 Sri Hanuk Hazowari

PW 6 Dr. Bhadra Kt. Sarmah

B. Defence witness :Nil.

C. Documents exhibited :Ext. 1 – FIR

 Ext. 2 – statement u/S 164 Cr. PC

 Ext. 3 – sketch map,

 Ext. 4 – charge sheet and 

 Ext. 5 – medical report

   Addl. Chief Judicial Magistrate
  Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
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